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The advertising matter states that the lectures "were revised, corrected, 
abridged or expanded as the case required; and brought down to date by 
men conspicuous as teachers, practitioners and authors." 

This statement as to revision, correction, etc., is absolutely false as to 
nearly everyone of the "lectures," and any fairly well trained lawyer reading 
them would blush with shame if he actually believed that any teachers of 
law could have been guilty of deliberately allowing the publication of the 
gross inaccuracies that are to be found in most of them. 

Edwards was once permitted to issue typewritten copies of notes of lec- 
tures taken by students for use in the class-room; when they were used in 
this way correction could be made of errors in reporting, and, as thus cor- 
rected, the notes were of some use to the students in their studies. They 
could be, however, of very little use to anyone outside the class, and it was 
distinctly understood by the man who now offers them for sale that these 
typewritten notes could be sold by him to students of this department only. 

Finding now that changed methods have taken away his occupation here, 
he tries to palm off on unsuspecting youths who "study law at home" these 
antiquated, inaccurate and discarded notes, calling them lectures. 

Notice has been given to Edwards to discontinue his mischievous scheme, 
and legal proceedings will be taken if necessary to stop the sale of these 
notes. Meanwhile students who are compelled to study law at home had 
better get in touch with some good correspondence school, or, at least, 
employ their time in reading something that a law-writer has actually written 
and revised rather than waste it in getting from these "lectures" erroneous 
ideas On legal subjects. J. H. B. 



Railroad Taxation in Michigan and Wisconsin. — After several years 
of somewhat intense discussion of the methods of taxing railroads the people 
of Wisconsin by their legislature in 1903 passed a law providing for the 
taxation of such property by a state board of assessors, Chap. 315, Laws of 
Wisconsin, 1903. The law directed that the property should be valued as a 
unit, provided a method of determining the portion of such property which 
had a taxable situs in the state, empowered said board to ascertain the cash 
value of the general property in the state and the aggregate tax thereon for 
all purposes, state and local, and that the railroad property should pay the 
rate thus found to be the average rate paid by the general property in the 
state. 

The constitutionality of this law has recently been sustained by the 
Supreme Court of Wisconsin in a most careful, exhaustive and valuable 
opinion. Chicago & N. W- Ry. Co. v. State, 108 N. W. Rep. 557. 

The Wisconsin law resembles so closely the Michigan law, Chap. 173, 
Public Acts of 1901, as to indicate that the Michigan law was largely fol- 
lowed by the Wisconsin legislature. From this fact and also because the 
validity of the Michigan legislation has so recently been determined it seems 
desirable to preface the consideration of the Wisconsin case by a brief review 
of the legislation, the constitutional changes and subsequent litigation in the 
latter state. 
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For many years Michigan had levied upon railroads and some other 
public service corporations a specific tax in lieu of all others. 

Act No. 168 of Public Acts of 1881 provided that telegraph and telephone 
companies pay a tax, in lieu of all others, levied upon an assessment of their 
lines at their true cash value. The rate was to be the average rate paid by 
general property throughout the state for all general municipal and local 
taxes. 

In Pingree v. Auditor General, 120 Mich. 95, this tax was held not to be 
a specific tax because levied according to value. It was also held that the 
law was unconstitutional, being obnoxious to Article 14, § n, of the con- 
stitution, which requires uniformity in taxation, because this tax was deter- 
mined in a different way and was different in amount from that imposed upon 
other property bearing the same relation to the state. This decision was 
handed down in 1899. The following year the Constitution was amended by 
certain additions to §§ 10 and 11 of Art. 14, which were in part as follows: 
Sec. io * * * "The legislature may provide for the assessment of the 1 
property of corporations at its true value, by a State Board of Assessors, and 
for the levying and collection of taxes thereon. * * * 

Sec. 11. * * * That the legislature shall provide an uniform rule 
of taxation for such property as shall be assessed by a State Board of Asses- 
sors, and the rate of taxation of such property shall be the rate which the 
State Board of Assessors shall ascertain and determine is the average rate 
levied upon other property upon which ad valorem taxes are assessed for 
state, county, township, school, and municipal purposes." * * * 

Act. No. 173, Pub. Acts of 1901, created a State Board of Assessors to 
assess the property of railroad companies, express companies and other 
related companies, and provided that such property should' pay a tax at the 
average rate and in directing how this average rate should be determined the 
law followed the language of the amendment to § 11 of Art. 14, of the Con- 
stitution, supra. 

In pursuance of this law a State Board of Assessors was appointed which 
assessed the railroad properties, but when it came to "ascertain and deter- 
mine" the "average rate" it concluded that the general property in the state 
was undervalued by the local assessors and added nearly $297,000,000 to the 
value as returned by the assessors. By thus increasing the divisor the quo- 
tient tax rate was found to be $13,684 -\- per $1,000 valuation instead of 
$16,553 +> as •* would have been had the value as actually assessed by the 
local officers been employed. 

The Board of Education of Detroit then brought mandamus against the 
State Board of Assessors to compel them to redetermine the average rate 
in accordance with the values as fixed by the various assessors. 

The Supreme Court granted the writ, holding that the statute conferred 
upon the board only ministerial power to determine the rate by simple cal- 
culation. Board of Education v. State Board of Assessors, 133 Mich. 116. 

The railroads resisted this method .of assessment and taxation and brought 
suit in the Federal Circuit Court for the Western District of Michigan and 
asked for an injunction to restrain the collection of these taxes, claiming that 
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the Constitution and statutes of Michigan which authorized them were repug- 
nant to the Constitution of the United States and that complainants would 
be deprived of their property without due process of law. 

The suit was heard by the late Judge Wanty who, in a most thorough and 
lucid opinion decided adversely to the contentions of complainants and sus- 
tained the constitutionality of the tax. Michigan Railroad Tax Cases, 138 
Fed. Rep. 223. 

Appeal was thereupon taken to the United States Supreme Court, which 
affirmed without dissent the decree of the Circuit Court. Michigan Central 
Ry. Co. v. Powers, 26 Sup. Ct. Rep. 459. 

Speaking through Mr. Justice Brewer the court again asserts the broad 
power of states in matters of taxation, saying: "We have had frequent 
occasion to consider questions of state taxation in the light of the Federal 
Constitution and the scope and limits of national interference are well settled. 
There is no general supervision on the part of the nation over state taxation, 
and in respect to the latter the state has, speaking generally, the freedom 
of a sovereign both as to objects and methods. It is well said by Judge 
Wanty delivering the- opinion of the Circuit Court in this case (p. 232) : 

" 'There can at this time be no question after the frequent and uniform 
expressions of the Federal Supreme Court that it was not designed by the 
14th Amendment to the Constitution to prevent a state from changing its 
system in all reasonable and proper ways, nor to compel the states to adopt 
an iron rule of equality to prevent the classification of property for the pur- 
poses of taxation, or the imposition of different rates upon different classes. 
It is enough that there is no discrimination in favor of one as against 
another of the same class and the method for the assessment and collection 
of the tax is not inconsistent with natural justice.'" 

It was further urged by the railroad companies that this method of tax- 
ation obliged a railroad operating in a part of the state where the tax rate 
was low to bear an increased burden of taxation because in some remote 
portion of the state the tax rate might be much greater. In answer to this 
the court says, "Unless there be some specific provision in the state Con- 
stitution compelling other action the state may treat its entire territory as 
composing but a single taxing district and deal with all property as within 
the district and subject to taxation accordingly. There is no magic in county 
organization, no inherent necessity of dividing the state into small taxing 
districts. * * * If it may take all the taxes received from railroad property 
and apply them to general state purposes and to that extent relieve counties 
in which there is no railroad property from their contribution to the support 
of the state, it has equal power to say that the average rate of taxation shall 
be determined not by the rates upon other property in the immediate localities 
in which the railroads are located but by those upon all property wherever 
situated in the state." 

We may thus regard the validity of the Michigan law as established. 

Reference has already been made to Board of Education v. State Board of 
Assessors, where the Supreme Court of Michigan determined that the State 
Board of Assessors had no power to "ascertain and determine" the values of 
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the general property of the state but must accept the values as fixed by the 
local assessors. Acting upon an assumption (hardly warranted we believe by 
the decision) that the court reached this conclusion because of a want of 
statutory authority in the State Board of Assessors there was passed, appar- 
ently in the interest of the railroads, Act No. 282, Pub. Acts 1905, which con- 
ferred upon said assessors in express terms the power to ascertain and deter- 
mine the true cash value of the general property in the state. Acting under 
this law the State Board in January of this year added to the values as actually 
assessed by the local assessors a little upwards of $300,000,000, or nearly 20%, 
thus largely reducing the tax rate on railroad property as compared with the 
average rate actually levied upon the general property in the state. The 
Attorney General asked for mandamus to compel the board to redetermine the 
rate by taking the values as made by the assessors in the state. The Supreme 
Court granted the writ, holding the law to be in conflict with the Constitution 
which had made it the duty of the State Board to accept the valuations as 
returned to it, that is, the assessments actually made. Attorney General v. 
State Board of Assessors, 106 N. W. Rep. 698. 

The law of Wisconsin of 1903 confers upon the board the power sought 
to be given by the Michigan Act of 1905, and in the former state the board 
almost doubled the assessments of personal property and substantially 
increased the valuation of realty. As there was no constitutional provision in 
the way the action of the board was sustained. 

We will now briefly review the Wisconsin case. It will be borne in mind 
that the law resembles very closely that of Michigan. The principal differ- 
ences being in the greater power of the State Board of Assessors, to which 
reference has just been made and also in giving owners of railroad property 
a hearing upon the valuation of the general property in the state. 

The Constitution provides, "The rule of taxation shall be uniform and 
taxes shall be levied on such property as the legislature shall prescribe." 
The court holds that under this provision the legislature can divide prop- 
erty into taxable and non-taxable but that the tax must be uniform on 
all that is taxed, but that this uniformity is one of burden and not of method 
and permits classification and different methods in assessing the property and 
in determining the rate to effect the constitutional requirement, "so it is seen 
that the constitutional rule looks as it were always to the object to be attained 
not necessarily to the mere manner of reaching it. * * * Practical equality 
is constitutional equality." 

It was objected by the railroads that their franchises were separately 
valued while this was not done in other cases. The court said, "This court 
has held that the franchise is the principal, the visible things the minor part 
of an organized business machine in a corporate organization, though the 
franchise is seen only through the physical part and its use ; that the intangible 
part is personal property and draws to it and so impresses the physical thing 
with its own character as to give the whole the character of personalty." 

The court holds that when the assessor places a value on the business of 
any individual, firm, or private corporation as a going concern the intangible 
elements are necessarily included. That the consideration by the State Board 
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of the value of the physical property of railroads was not for the purpose of 
putting one value on such physical property and another and independent 
value upon the franchises but was only to aid in determining the value of the 
whole as a unit. Yet this method is criticized by the court as follows : "The 
departure from the needful, trying to do the impracticable would seem to be 
worse than useless. One might as well try to value the life blood of a horse 
or his capacity to breathe as to try to place a value upon the visible part of a 
railroad property separate from its rights, franchises and privileges." 

The decision is that there is no delegation of legislative power, and refers 
among others to the Michigan cases, supra, though the court ignores the fact 
that in the latter state the value of the general property is absolutely fixed 
by the local assessors while in Wisconsin this valuation is subject to change 
by the State Board, thus leaving the railroad tax rate as well as valuation in 
the hands of the board. This in effect leaves the board instead of the legis- 
lature to determine the amount to be raised. This may not be an unlawful 
delegation of legislative power but it is submitted that it goes a step farther 
in that direction than the Michigan law and far enough to diminish at least 
the value as precedents of the cases cited. 

The law of Wisconsin exempts land from taxation to the mortgagor to 
the extent that it secures the debt while no such provision is made in behalf 
of mortgaged railroad property. 

The court does not consider the case of County of Santa Clara v. Southern 
Pacific Railway Co., 18 Fed. 385, as controlling, and sustains the law appar- 
ently on alternative grounds. First, that railroad property is not to be 
regarded as realty but personalty, and owners of incumbered personalty have 
no such right of exemption. 

Or if regarded as in some sense as realty the difference in form of the 
security and the great number of bondholders scattered over the country 
would make such a plan impracticable and justify the distinction. The court 
seems to favor the former. 

It is further held, as would be expected, that the rate is valid though 
determined upon a valuation of the preceding year and that the average rate 
is in compliance with the constitutional requirement of equality and uni- 
formity. 

It was strongly urged by counsel that railway property is wholly located 
where its visible property is situated. This was denied by the court, which 
says, "By the union of land, and rights granted by the public classed as per- 
sonalty, forming a thing of itself in which the personal element predominates 
and which could not be separated from the other element without disintegra- 
tion to the point of destruction and to the detriment of public and private 
interests as well, the combination may be deemed to be personalty of an 
inseparable nature. * * * Without further discussing the fundamental 
principle governing the subject of the situs of property for taxation we will 
state this for our conclusion: In the absence of some statute regulating the 
situs of property for taxation it is governed by the common law in regard to 
actual situs. It is competent, however, for the legislature to give thereto for 
the purposes of taxation any situs it sees fit, subject to the rule of uniformity 
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and to the limitation that there must be some appreciable relation between 
the municipality exacting the tax and the person upon whom the burden is 
cast, either directly or by reference to the property taxed, from which there 
can reasonably be seen to be reciprocal duties to accord benefits on the one 
hand and to respond therefor on the other." 

This would seem to settle this vexed question for Wisconsin, for the 
United States Supreme Court in the Michigan case has apparently settled 
any question that could reach it in accordance with the conclusions of the 
Wisconsin court. 

The questions involved are of such importance and the legislation so new 
in kind and recent in enactment-, that it is hoped the writer may be pardoned 
for so extended a note, a note so long as to make any increase by way of 
comment quite impossible. F. L. S. 



Surgical Operation on Minor Without Consent of Parent. — The case 
of Bakker v. Welsh et al., 108 N. W. Rep. 94, recently decided by the Supreme 
Court of Michigan, is of interest, as it involves a question of special import- 
ance to the surgical practitioner and one upon which there seems to be a 
great dearth of authority. The son of the plaintiff, a youth of seventeen 
years, consulted defendant Welsh, a surgical specialist, in regard to a tumor 
upon his left ear, and was told that the character of the growth could only 
be determined with certainty by a microscopic examination. Such examina- 
tion having been made by a specialist in microscopy and the result reported 
to the surgeon, the latter advised the young man that it would be best to have 
the tumor removed by a surgical operation. At the time of young Bakker's 
first visit to the office of defendant Welsh, he was accompanied by an aunt 
and two adult sisters, and at least one of the sisters accompanied him upon 
the second visit when the operation was advised. There was some conflict 
in the testimony as to what took place upon the occasion of the second visit, 
the sister testifying that her brother, having objected to taking an anaesthetic, 
was informed by Doctor Welsh that there was no danger, while the testimony 
of the doctor was to the effect that he told the patient that, while there was 
always some danger attending the taking of an anaesthetic, he advised the 
operation. A few days later, the young man accompanied by his aunt and at 
least one sister went again to the office of Doctor Welsh, and from there he 
was sent by the doctor to a hospital where, as all understood, an operation 
would be performed the following day. Before the administration of the 
anaesthetic, the doctors took the usual precautions, making a careful exam- 
ination of the heart and lungs of the young man, both of which appeared to 
be normal. With the usual appliances for a successful operation at hand, 
Doctor Apted, an expert in the administration of anaesthetics, who had been 
engaged by Doctor Welsh, began to administer chloroform by means of the 
mask and drop method. He had administered about one-third of an ounce, 
taking from seven to ten minutes in which to do it, when, just as Doctor 
Welsh was about to commence the operation, the heart of the patient suddenly 
ceased to beat. Every means known to the profession to meet such an 
emergency was used but without effect. 



